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redirect questions, any other party
may serve recross questions upon all
other parties. The content of any ques-
tion shall not be disclosed to the depo-
nent prior to the taking of the deposi-
tion. A copy of the notice and copies of
all questions served shall be delivered
by the party taking the deposition to
the officer designated in the notice,
who shall proceed promptly to take the
testimony of the deponent in response
to the questions and to prepare, cer-
tify, and file or mail the deposition, at-
taching thereto the copy of the notice
and the questions received by him or
her. When the deposition is filed the
party taking it shall promptly give no-
tice thereof to all other parties.

(f) Correction of deposition. A deposi-
tion may be corrected, as to form or
substance, in the manner provided by
§3.44(b). Any such deposition shall, in
addition to the other required proce-
dures, be read to or by the deponent
and signed by him or her, unless the
parties by stipulation waive the sign-
ing or the deponent is unavailable or
cannot be found or refuses to sign. If
the deposition is not signed by the de-
ponent within 30 days of its submission
or attempted submission, the officer
shall sign it and certify that the sign-
ing has been waived or that the depo-
nent is unavailable or that the depo-
nent has refused to sign, as the case
may be, together with the reason for
the refusal to sign, if any has been
given. The deposition may then be used
as though signed unless, on a motion to
suppress under §3.33(g)(2)(iv), the Ad-
ministrative Law Judge determines
that the reasons given for the refusal
to sign require rejection of the deposi-
tion in whole or in part. In addition to
and not in lieu of the procedure for for-
mal correction of the deposition, the
deponent may enter in the record at
the time of signing a list of objections
to the transcription of his or her re-
marks, stating with specificity the al-
leged errors in the transcript.

(g) Objections; errors and irregular-
ities—(1) Objections to admissibility. Sub-
ject to the provisions of paragraph
(2)(2) of this section, objection may be
made at the hearing to receiving in
evidence any deposition or part thereof
for any reason which would require the
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exclusion of the evidence if the witness
were then present and testifying.

(2) Effect of errors and irregularities in
depositions—(i) As to notice. All errors
and irregularities in the notice for tak-
ing a deposition are waived unless writ-
ten objection is promptly served upon
the party giving the notice.

(ii) As to disqualification of officer. Ob-
jection to taking a deposition because
of disqualification of the officer before
whom it is to be taken is waived unless
made before the taking of the deposi-
tion begins or as soon thereafter as the
disqualification becomes known or
could be discovered with reasonable
diligence.

(iii) As to taking of deposition. (A) Ob-
jections to the competency of a witness
or to the competency, relevancy, or
materiality of testimony are not
waived by failure to make them before
or during the taking of the deposition,
unless the ground of the objection is
one which might have been obviated or
removed if presented at that time.

(B) Errors and irregularities occur-
ring at the oral examination in the
manner of taking the deposition, in the
form of the questions or answers, in
the oath or affirmation, or in the con-
duct of parties, and errors of any Kkind
which might be obviated, removed, or
cured if promptly presented, are waived
unless seasonable objection thereto is
made at the taking of the deposition.

(C) Objections to the form of written
questions are waived unless served in
writing upon all parties within the
time allowed for serving the succeeding
cross or other questions and within 5
days after service of the last questions
authorized.

(iv) As to completion and return of dep-
osition. BErrors and irregularities in the
manner in which the testimony is tran-
scribed or the deposition is prepared,
signed, certified, endorsed, or other-
wise dealt with by the officer are
waived unless a motion to suppress the
deposition or some part thereof is made
with reasonable promptness after such
defect is or with due diligence might
have been ascertained.

[74 FR 1827, Jan. 13, 2009]

§3.34 Subpoenas.

(a) Subpoenas ad testificandum. Coun-
sel for a party may sign and issue a
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subpoena, on a form provided by the
Secretary, requiring a person to appear
and give testimony at the taking of a
deposition to a party requesting such
subpoena or to attend and give testi-
mony at an adjudicative hearing.

(b) Subpoenas duces tecum; subpoenas
to permit inspection of premises. Counsel
for a party may sign and issue a sub-
poena, on a form provided by the Sec-
retary, commanding a person to
produce and permit inspection and
copying of designated books, docu-
ments, or tangible things, or com-
manding a person to permit inspection
of premises, at a time and place therein
specified. The subpoena shall specify
with reasonable particularity the ma-
terial to be produced. The person com-
manded by the subpoena need not ap-
pear in person at the place of produc-
tion or inspection unless commanded
to appear for a deposition or hearing
pursuant to paragraph (a) of this sec-
tion. As used herein, the term ‘‘docu-
ments’”® includes written materials,
electronically stored information, and
tangible things. A subpoena duces
tecum may be used by any party for
purposes of discovery, for obtaining
documents for use in evidence, or for
both purposes, and shall specify with
reasonable particularity the materials
to be produced.

(c) Motions to quash, limitation on sub-
poenas. Any motion by the subject of a
subpoena to limit or quash the sub-
poena shall be filed within the earlier
of 10 days after service thereof or the
time for compliance therewith. Such
motions shall set forth all assertions of
privilege or other factual and legal ob-
jections to the subpoena, including all
appropriate arguments, affidavits and
other supporting documentation, and
shall include the statement required by
§3.22(g). Nothing in paragraphs (a) and
(b) of +this section authorizes the
issuance of subpoenas except in accord-
ance with §§3.31(c)(2) and 3.36.

[74 FR 1828, Jan. 13, 2009]

§3.35 Interrogatories to parties.

(a) Availability; procedures for use. (1)
Any party may serve upon any other
party written interrogatories, not ex-
ceeding 25 in number, including all dis-
crete subparts, to be answered by the
party served or, if the party served is a
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public or private corporation, partner-
ship, association or governmental
agency, by any officer or agent, who
shall furnish such information as is
available to the party. For this pur-
pose, information shall not be deemed
to be available insofar as it is in the
possession of the Commissioners, the
General Counsel, the office of Adminis-
trative Law Judges, or the Secretary in
his or her capacity as custodian or re-
corder of any such information, or
their respective staffs.

(2) Each interrogatory shall be an-
swered separately and fully in writing
under oath, unless it is objected to on
grounds not raised and ruled on in con-
nection with the authorization, in
which event the reasons for objection
shall be stated in lieu of an answer.
The answers are to be signed by the
person making them, and the objec-
tions signed by the attorney making
them. The party upon whom the inter-
rogatories have been served shall serve
a copy of the answers, and objections,
if any, within 30 days after the service
of the interrogatories. The Administra-
tive Law Judge may allow a shorter or
longer time.

(3) Except as provided in §3.31(h), in-
terrogatories shall not be filed with the
Office of the Secretary, the Adminis-
trative Law Judge, or otherwise pro-
vided to the Commission.

(b) Scope; use at hearing. (1) Interrog-
atories may relate to any matters that
can be inquired into under §3.31(c)(1),
and the answers may be used to the ex-
tent permitted by the rules of evidence.

(2) An interrogatory otherwise proper
is not necessarily objectionable merely
because an answer to the interrogatory
involves an opinion or contention that
relates to fact or the application of law
to fact, but such an interrogatory need
not be answered until after designated
discovery has been completed, but in
no case later than 3 days before the
final pretrial conference.

(c) Option to produce records. Where
the answer to an interrogatory may be
derived or ascertained from the records
of the party upon whom the interrog-
atory has been served or from an exam-
ination, audit, or inspection of such
records, or from a compilation, ab-
stract, or summary based thereon, and
the burden of deriving or ascertaining
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